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Def endant Juan Manuel |niguez pleaded guilty to conduct
described at the tinme of the plea and at sentencing as
“conspiracy to conmt attenpted murder.” The court inposed a
termof nine years, which corresponds to the aggravated

puni shrent for the object of the purported conspiracy, attenpted



murder.l Defendant appeals, contending that the court erred in
sel ecting the aggravated termand in conputing his custody
credits.

The Attorney General has responded that the conviction nust
be reversed because defendant has been convicted of a
nonexi stent crime. W wll reverse the conviction. This is
because the targeted crinme of the conspiracy, attenpted nurder,
requires a specific intent to actually commt the nurder, while
t he agreenent underlying the conspiracy pleaded to contenpl ated
no nore than an ineffectual act. No one can sinultaneously
intend to do and not do the sane act, here the actual comm ssion
of a nurder. This inconsistency in required nmental states makes
the purported conspiracy to commt attenpted nurder a | egal
f al sehood.

PROCEDURAL BACKGROUND

The facts underlying the charged conduct are irrelevant to
the issues on appeal. W wll instead recount in sone detai
t he procedural circunstances of the proceedings in the trial
court.

Def endant’ s participation in a gang-rel ated shooting
resulted in the killing of Christopher Clark and an attack
upon O ark’s conpanion, Julio Flores. Defendant and

codef endants Edwi n Speer and Franci sco Medi na were charged

1 Penal Code sections 182, 664. Undesignated section
references are to the Penal Code.
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by information in count | with the nurder of dark,2 in count Il
with conspiracy to commt the nurder of Flores, and in count |11
with conspiracy to commit assault on Clark and Flores.® Gang and
firearmuse enhancenents were alleged as to counts | and I1.4

On Septenber 15, 2000, the parties informed the court that
there was an agreenent regardi ng disposition of the case. The
court explained to defendant that its understanding of the
agreenent was that “you’'re going to be entering a plea of guilty
to [clount 1, which is commonly known as conspiracy to commit

attenpted nurder,” and that the maxi mum sentence woul d be nine
years. The chargi ng | anguage of count Il alleging that the
attenpted nurder was conmtted with preneditati on and
del i beration was to be stricken, and defendant was required to
testify truthfully in any subsequent proceedings. |n exchange
for these conditions, all other counts and enhancenents woul d be
di sm ssed. Defendant confirmed that this was his understandi ng
of the agreenent.

The court then inforned defendant of the constitutional
rights he was relinquishing and the direct consequences of his
pl ea. The court inexplicably read charging | anguage fromthe

i nformation that described the conduct as conspiracy to conmt

mur der, and then asked defendant how he was pleading and if he

2 Section 187.
3 Section 245, subdivision (a)(1).

4 Sections 186.22, subdivision (b)(1), 12022.53,
subdi vi si on (d).



was admtting the overt acts. Defendant replied, “I plead
guilty, your Honor, and | admt the acts.”

At sentencing, the court declared that “[defendant pl eaded]
to conspiracy to commt attenpted nurder [and] [h]e [pleaded] to
having an agreenent to commt attenpted nurder.” The court then
i nposed the aggravated termof nine years, which is a
statutorily designated puni shnent for attenpted nmurder. The
statutory punishment for conspiracy tracks the puni shnent for
the targeted offense.®

D scussl oN

The crime of conspiracy exists where, as relevant here, two
or nore persons “conspire: [f] . . . to commit any crine.”5
Conspiracy is a specific intent crinme requiring both an intent
to agree or conspire and a further intent to commt the target
crime or object of the conspiracy.” It is a dual mental state.
As stated by Justice Jackson, concurring in Krulewitch v. United
St ates, conspiracy, “chaneleon-like, takes on a speci al
coloration fromeach of the many i ndependent offenses on which
it may be overlaid.”® To sustain a conviction for conspiracy
to conmt a particular offense, the prosecution nust not only

prove that the conspirators intended to agree, but also that

5 Section 182.
6  Section 182, subdivision (a)(1).
7 People v. Cortez (1998) 18 Cal.4th 1223, 1229.

8 Krulewitch v. United States (1949) 336 U.S. 440, 447
[93 L. Ed. 790] (conc. opn. of Jackson, J.).

-4-



they intended to conmit the elements of the target offense.®
Here, the target offense pleaded to was an attenpt to commt
nmur der .
“Every person who attenpts to commt any crinme, but fails
.” is guilty of a crime.1© Such a crimnal attenpt consists
of two elenents: “a specific intent to commt the crine, and a
direct but ineffectual act done toward its conmission.”11
Attenpted murder, therefore, consists of the specific intent to
commit the crime of nurderl2 coupled with a direct but
i neffectual act done toward its commission.13
The conduct defendant pleaded to, conspiracy to conmt
attenpted nurder, is a conclusive legal falsehood. This is
because the crinme of attenpted nurder requires a specific intent
to actually commt the nurder, while the agreenent underlying
t he conspiracy pleaded to contenplated no nore than an
i neffectual act. No one can sinultaneously intend to do and not
do the same act, here the actual conm ssion of a nurder.
Def endant has pl eaded to a nonexistent offense.14 Hi s conmtnent

to state prison for such conduct mnust accordingly be reversed.

9 People v. Swain (1996) 12 Cal.4th 593, 600.
10 Section 664.
11 Section 21a.
12 sSection 187.

13 See People v. Koontz (1984) 162 Cal.App.3d 491, 495;
CALJI C No. 8. 66.

14 4 Torcia, Warton’s Crimnal Law (15th ed. 1996) section 682,
page 546; Annotation, Inpossibility of Consunmati on of
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Def endant tries to convince us to the contrary. He
observes that the |aw recognizes conspiracy to conmit assault1®
and that assault is nothing nore than “attenpted battery.”

Def endant’ s analogy is inapt. The term“attenpt” used in that
frequently repeated description of assault is sinply not the
sane attenpt as that codified in Penal Code section 664. The
mental state for crimnal attenpt is a specific intent to commt
the crime.1® Assault, as codified in Penal Code section 240, is
a general intent crinme that does not require a specific intent
to cause injury or a subjective awareness of the risk that an
injury mght occur; rather, assault only requires an intentional
act and actual know edge of those facts sufficient to establish
that the act by its nature will probably and directly result in
t he application of physical force against another.?’

Citing People v. Peppars, 18 defendant clains that “one
appellate court inplicitly recogni zed the existence of
conspiracy to commit attenpted burglary.” Defendant n sreads

t he case.

Substitute Crinme as Defense in Crimnal Prosecution for
Conspiracy or Attenpt to Commit Crine (1971) 37 A L.R 3d 375,
386, section 4.

15 Ppeople v. Gonis (1995) 9 Cal.4th 1196, 1202.

16 pPeople v. Wllianms (2001) 26 Cal.4th 779, 786 (WIlians).
17 Wil lians, supra, 26 Cal.4th at page 790.

18  people v. Peppars (1983) 140 Cal . App.3d 677 (Peppars).
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I n Peppars, the defendant was convicted of conspiracy to
commit second degree burglary.1® On appeal he argued “that the
superior court erred in denying his notion to set aside the
information on the ground that the evidence was insufficient to
hold himto answer for conspiracy to commit burglary.”20 He
argued that because the police had given their consent to the
entry of the building burglarized, burglary was a factua
i npossibility.2l Thus, Peppars concluded, “the only chargeabl e
crime was conspiracy to commit attenpted burglary. 22

The appellate court rejected Peppars’ chall enge, concl uding
that the notion was properly deni ed because “factual
i npossibility is not a defense to conspiracy.”23 Nothing in the
anal ysis of Peppars suggested that the Court of Appeal accepted
t he concept of conspiracy to conmt attenpted burglary; the
court sinply did not address that issue. The court was
addressing the inplication of a factual inpossibility rather
than, as here, a |legal falsehood.

Citing Harbin v. Arkansas, 24 defendant clainms “other

jurisdictions have recogni zed the crime of conspiracy to comit

19  peppars, supra, 140 Cal . App.3d at page 679.
20 peppars, supra, 140 Cal.App.3d at page 687.
21 peppars, supra, at page 687.
22 peppars, supra at page 687.
23  peppars, supra, 140 Cal.App.3d at page 688.

24 Harbin v. Arkansas (Ark.Supr.Ct., Qct. 3, 1994) No. CR 94-
735, 1994 Ark. Lexis 508.



attenpted nurder.” \While the opinion does recite that Harbin
was convi cted of “conspiracy to conmit attenpted nmurder in the
first degree,” the case (1) is “not designated for publication”;
(2) is the denial of Harbin' s appeal fromthe trial court’s
denial of his pro se “notion for default judgnent” by the
Arkansas Supreme Court; and (3) fails to state any facts or
cite the relevant statutes under which Harbin was convicted.
Consequently, Harbin is of no aid to defendant.

Def endant hypot hesi zes two exanpl es he believes show t he
exi stence of conspiracy to commt attenpted nurder. However,
they do not aid his cause since each exanple posits the
exi stence of the crinme of conspiracy to conmit attenpted mnurder,
which is the very issue to be deci ded.

Def endant contends the negotiated plea is “enforceabl e and
bi ndi ng” because (1) the People failed to appeal; (2) the
invited error doctrine precludes the People fromraising this
i ssue on appeal; and (3) equitabl e estoppel prevents
nullification of the plea bargain. W are not persuaded.

It is immterial that the People failed to appeal because
“once a [defendant] lays his cause at an appell ate doorstep he
subj ects hinself to thorough scrutiny of the proceedi ngs bel ow.
‘It is well established that when the trial court pronounces a
sentence which is unauthorized by the Penal Code that sentence
must be vacated and a proper sentence inposed . . . . \Wen the
m stake is discovered while the defendant’s appeal is pending,

t he appellate court should remand the case for a proper



sentence.’”25 The sentence herein, having been inposed for a
nonexi stent of fense, necessarily is unauthorized and cannot
st and.

Def endant’ s case authority in support of his argunents
relating to invited error and equitabl e estoppel involve
circunstances relating to convictions of existing, rather than
nonexi stent, crines. Consequently, they sinply are not on
point. “[I]t is the Legislature’s function to define offenses
and to prescribe punishnments,” not that of the parties and tri al
j udge. 26

D1 sPcsI TI ON

The judgnent is reversed and the plea is set aside. The

matter is renmanded to the superior court for further

pr oceedi ngs.

DAVI S , Acting P.J.

We concur:

RAYE , J.

HULL , J.

25 people v. Hickey (1980) 109 Cal . App.3d 426, 435.

26 people v. Superior Court (Perez) (1995) 38 Cal.App.4th 347,
355.



